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UKRANIAN President 
Volodymyr 
Zelenskyy has 
asked the United 

Nations to ensure Russian 
leaders and soldiers are tried 
for war crimes, crimes against 
humanity, and the international 
crime of aggression. Some are 
even suggesting Russian tactics 
amount to genocide. The United 
Nations, other international 
actors, and Ukrainian NGOs 
are currently gathering and 
preserving evidence for use 
in future prosecutions. While 
it would be imprudent to 
declare certainty over guilt or 
innocence in any singular case, 
credible reports offer important 
lessons on conducting military 
operations in urban settings. 

DEFINING WAR CRIMES
The international criminal 
discussion is focused on four 
categories of crimes: aggression; 
war crimes; crimes against 
humanity; and genocide. In this 
Briefing, we will focus only on 
war crimes, although some of the 
examples that follow may also 
form part of the underpinning 
conduct for crimes against 
humanity or genocide. The 
allegations of war crimes against 

civilians and civilian objects 
offer important lessons on urban 
warfare.

Regardless of the legality of a 
war, once an armed conflict 
begins all sides to the conflict are 
bound by the same standards. 
The international laws of 
armed conflict are aimed at 
simultaneously protecting the 
right to military efficiency 
while also defining conduct that 
cannot be justified just because 
it’s efficient. War crimes refer to 
a relatively limited number of 
activities where the international 
community has determined that 
the need for military efficiency 
cannot justify the harm that 
would be caused. There are 
only 34 kinds of war crimes in 
international armed conflicts, 
like we see with the Russia war 
of aggression in Ukraine, and 
only 19 in non-international 
armed conflicts (where a state 
is fighting a non-state group or 
where two non-state groups are 
fighting each other). The 34 war 
crimes applicable in Ukraine can 
generally be grouped into eight 
categories of activities: 

l intentionally and 
unnecessarily killing people, 
causing bodily harm (including 

but not only through rape and 
sexual violence), and engaging 
in humiliating or degrading 
treatment; 

l intentionally and 
unnecessarily destroying 
civilian property or property 
that belongs to the ICRC, other 
groups engaged in humanitarian 
assistance, or UN peacekeeping 
missions;

l using prohibited weapons, 
including indiscriminate weapons 
and those that cause superfluous 
injury or unnecessary harm or 
poisons and asphyxiating or 
poisonous gases; 

l pretending to be someone 
who is entitled to special or 
specific protections in order 
to trick the enemy into being 
less vigilant and then killing or 
injuring them; 

l declaring “no quarter” will be 
given, meaning that you will not 
take any voluntary surrenders; 

l using “human shields” to 
prevent the other side from 
attacking;

l taking property from civilians 
for personal and private use;

l transferring civilian 
populations into occupied 
territories or deporting the 
civilian population from occupied 
territories; and
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l abolishing or rendering 
unenforceable the rights of the 
population of the other side. 

Understanding when killing, 
causing bodily harm, or 
destroying property is intentional 
and unnecessary is key to applying 
the law in situations of urban 
warfare, and will be important to 
the prosecution of war crimes in 
Ukraine. I explain that in more 
detail later in the Briefing, but 
it is important to understand 
how universal these standards 
are. These crimes are explicitly 
identified in the Four Geneva 
Conventions of 1949 and their 
Additional Protocols of 1977. All 
states in the world have agreed 
to be bound by the Four Geneva 
Conventions. Most have agreed 
to be bound by the two additional 
protocols. Additionally, the war 
crimes identified in the treaties 
have reached such a consensus 
that even states that have not 
ratified the two additional 
protocols are prohibited from 
committing the war crimes 
identified in the treaties. 

The nature of the treaties means 
there are a lot of ways individuals 
can be prosecuted for these crimes 
by their home government, their 
host government, or any other 
government in the world whose 
domestic laws allow. This is 
unusual for the law; normally, a 
government can only prosecute 
an individual if there is some 
sort of relationship between the 
person and the state, such as the 
crime occurring on its territory 
or the accused being a citizen. 
Additionally, the International 
Criminal Court has jurisdiction 
over war crimes committed in 
Ukraine. 
 
WAR CRIMES AGAINST 
CIVILIANS AND CIVILIAN 
OBJECTS IN URBAN 
WARFARE
I’ll focus on a few examples that 
demonstrate these issues as well 
as how we define intentional 
and unnecessary killings or 
destruction. All of these examples 

involve Russian forces. Of course, 
there have also been complaints 
of potential war crimes by 
Ukrainian forces, most notably 
in relation to the treatment of 
POWs. There are allegations 
Ukrainian forces shot Russian 
POWs, which is a war crime, and 
disseminated pictures of POWs, 
a form of humiliating treatment 
that also breaches that the Third 
Geneva Convention and is a 
war crime. But, there is a clear 
and significant disparity in the 
number of credible allegations 
of war crimes against the two 
sides and pretending otherwise 
does a disservice to the realities 
on the ground. As such, I did 
not challenge myself to find 
allegations of war crimes against 
civilians by the Ukrainian forces 
just to appear unbiased.

Shooting Civilians
The images and stories from 
Bucha have been harrowing: 
execution-style killings of 
civilians; individuals left dead in 
the street; bodies piled with arms 
and heads missing; mass graves. 
The New York Times reported on 
a video in which Russian soldiers 
are seen killing a cyclist.
The video shows a cyclist 

moving along a street in Bucha, 
dismounting and walking a 
bicycle around the corner onto 
a street occupied by Russian 
soldiers. As soon as the cyclist 
rounds the turn, a Russian 
armoured vehicle fires several 
high-calibre rounds along the 
thoroughfare. A second armoured 
vehicle fires two rounds in the 
direction of the cyclist. A plume 
of dust and smoke rises from the 
scene. Weeks later, after Russia 
withdrew from Bucha, a body in 
civilian clothes was filmed beside 
a bicycle in this precise location 
in a second video verified by The 
Times. The body, with one leg 
mangled, lies behind a concrete 
utility pillar that has collapsed 
from an apparent strike. The 
damage to the pillar is consistent 
with high-calibre ammunition. 
The person’s clothing — a dark 
blue top and lighter pants — 
matches the cyclist’s attire.

The street was a residential one, 
and according to CNN the cyclist 
is believed to be 52-year-old Iryna 
Filkina, who had reportedly tried 
to get a seat in a car evacuating the 
city that day but decided to return 
home by bicycle when there was 
no room for her. There are no 

public indications that she was 
part of Ukrainian military forces 
or in any other way part of the 
armed resistance. 

As most readers will know, 
parties to an armed conflict 
can only target combatants 
(members of the hostile force) 
and military objectives. Civilians 
and civilian objects cannot 
be targeted and are protected 
persons and objects. Civilians 
can lose their protections and be 
targeted only if they are directly 
participating in hostilities. The 
law has not firmly defined “direct 
participation in hostilities” so 
the International Committee of 
the Red Cross (ICRC) has issued 
guidance on how to interpret 
this term and determine when 
civilians lose their protected 
status. Governments have 
entrusted and mandated the 
ICRC with developing this 
guidance and it is roundly 
considered the most authoritative 
interpretation of the laws of 
armed conflict. 

According to the ICRC, a civilian 
must undertake a specific act 
that “must be likely to adversely 
affect the military operations or 
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The remains of a residential 
block in Borodianka, Ukraine

“CIVILIANS CAN LOSE THEIR PROTECTIONS AND BE TARGETED 
ONLY IF THEY ARE DIRECTLY PARTICIPATING IN HOSTILITIES.”

https://www.nytimes.com/2022/04/05/world/europe/bucha-shooting-video.html
https://edition.cnn.com/2022/04/07/europe/ukraine-mother-shot-russian-forces-bucha-intl-cmd/index.html
https://casebook.icrc.org/glossary/direct-participation-hostilities#:~:text=In%20international%20humanitarian%20law%20the,dangers%20arising%20from%20military%20operations.
https://casebook.icrc.org/glossary/direct-participation-hostilities#:~:text=In%20international%20humanitarian%20law%20the,dangers%20arising%20from%20military%20operations.
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military capacity of a party” or to 
cause death, injury or destruction 
to people and objects who are 
supposed to be protected against 
direct attack (i.e., civilians or 
those who have laid down their 
arms either through injury or 
surrender). The act must be 
specifically designed to cause that 
harm in “support of one party 
or to the detriment of another” 
(known as the belligerent nexus). 
Additionally, there must be a 
direct causal link between the 
civilian’s actions and the likely 
harm, either from the act alone 
or because the act is part of a 
coordinated military operation 
that the act is a necessary part of. 

Combatants are required to 
distinguish themselves with 
uniforms specifically so that 
the other side can make a 
distinction between those they 
can target and those they cannot. 
The importance of protecting 
civilians through these principles 
of distinction is so significant 
that pretending to be a civilian 
in order to gain protection and 
harm the other side is itself a 
war crime. It is also why, when 
in doubt, the assumption needs 
to be that an individual is a 
civilian unless there is reasonable 
evidence to believe otherwise. 
The assumption can be overcome 
if intelligence reasonably 
indicates that an individual 

Returning to Filkina, further 
evidence is needed to determine 
what the Russian forces knew 
or believed at the time of the 
attack. But, the evidence we do 
have indicates the forces fired on 
someone in plain clothes, walking 
their bicycle and without specific 
provocation or an indication 
that they were carrying weapons, 
munitions, or intelligence 
suggests. This appears, at 
least on its surface, to be an 
indiscriminate attack targeting a 
civilian. As reports from Bucha 
indicate this was part of a larger 
pattern of activity, and I explain 
below how that larger pattern of 
suggests this was a war crime. 

Targeting railways
Combatants also need to 
distinguish between civilian 
objects and military objectives. 
Like civilians, civilian objects 
can lose their protection but 
that can only occur if it becomes 
a military objective. Military 
objectives are things that by their 
nature, purpose, location, or use 
make an effective contribution to 
the other side’s military activities 
and whose destruction, capture 
or neutralization, in whole or in 
part and in the circumstances at 
the time, offers the targeting side 
a definite military advantage. 
This can munitions, planning 
facilities, and vehicles that are 
used for military purposes. 
Anything that is not a military 
objective is a civilian object and 
cannot be targeted.

Combatants often have to decide 
whether railways, roads, bridges, 
TV and radio towers, or electricity 
grids can be legitimately targeted. 
Reports from Ukraine indicate 
that Russian forces have destroyed 
the railroad infrastructure. This 
has had worrying consequences. 
Passenger trains have served as 
a primary means for civilians 
to flee violence. By the start 
of March, Ukrainian Railways 
chairman Oleksandr Kamyshin 
estimated that the train services 
had transported 670,000 people 
and 11,000 cats and dogs to 

safety. Determining whether the 
attacks on railways are lawful 
or a war crime will hinge on 
the circumstances at the time of 
the attack. If Russian forces had 
reasons to believe that the trains 
were being used or were about 
to be used to transport military 
weaponry or personnel, then the 
railways could be a legitimate 
target. If they knew or believed 
that the system was exclusively 
providing civilian transport then 
the railways are not legitimate. 
There’s a third option, too: if 
they knew or believed that the 
trains were primarily civilian but 
sometimes were military then they 
would need to use precautions in 
the attack and ensure the attack is 
proportionate. 

It is a war crime to carry out a 
disproportionate attack even 
if the target is a legitimate 
one. A proportionate attack is 
one where the attacking party 
believes the military advantage 
they will gain outweighs the 
likely or anticipated harm 
to the civilian population or 
civilian objects. That means 
that the higher the value of the 
target, the greater the impact 
can be on civilians, but with 
lower value targets there needs 
to be a reasonable belief that 
the impact on civilians will 
be lower. Whether the attack 
was proportionate cannot be 

deduced merely from how many 
civilians have been killed by 
the attack. The destruction of 
civilian infrastructure matters, 
too, as does the impact of the 
attack on the ability of civilians 
to flee the area. 

Precautions are an important 
means of avoiding or limiting 
the harm inflicted on civilians 
and civilian objects. Precautions 
can include giving warnings 
or choosing a time or place to 
attack that makes it less likely to 
significantly affect civilians. It can 
also involve choosing to attack 
only the rail lines rather than 
actual trains. 

With current reports alone, it 
is impossible to determine if 
the attacks on railways have 
been war crimes, but it is 
something international criminal 
investigators should be paying 
attention to.

Targeting hospitals 
While “normal” civilian objects 
cannot be targeted, certain kinds 
of civilian objects enjoy even 
greater protection because of how 
important they are. Amongst them 
are hospitals, which are necessary 
to ensure humanitarian relief for 
civilians as well as combatants. 
Ideally, hospitals are supposed to 
be located away from the fighting, 
but in modern warfare, it is likely 
that the fighting will come to the 
area of the hospital no matter 
where it is located. The existence 
of a hospital in an area of conflict 
imposes obligations on both 
sides to take extra precautions to 
protect the hospital. 

The state on whose (lawful) 
territory the hospital is located 
needs to ensure the hospital is 
easily identifiable. All parties are 
responsible for ensuring they do 
not use the hospital for combat or 
military purposes. They can seek 
treatment, and it is expected that 
the treatment will be provided on 
a non-discriminatory basis, but 
they should not plan or launch 
attacks from the hospital, and they 

“THE DESTRUCTION OF CIVILIAN 
INFRASTRUCTURE MATTERS, AS DOES 
THE IMPACT OF THE ATTACK ON THE 

ABILITY OF CIVILIANS TO FLEE THE AREA.”

The aftermath of the missile 
strike on Kramatorsk train station 
on April 8, 2022  Credit: Mil.gov.ua

https://www.icrc.org/en/doc/assets/files/other/icrc_002_0990.pdf
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should not enter the hospital for 
the purpose of capturing injured 
combatants from the other side.
Unfortunately, we have seen an 
uptick in attacks on the sanctity 
of hospitals in armed conflicts 
of parties intentionally targeting 
hospitals or using hospitals for 
combat purposes. The Russian 
war of aggression in Ukraine is 
following that trend. Between 
24 February and 26 March, 
the United Nations verified 74 
“incidents” involving harm to 
medical facilities. One of the 
more widely reported attacks was 
against Mariupol hospital No. 3, in 
which a woman in the late stage of 
pregnancy and her unborn child 
were killed. Seventeen civilians 
were also injured. Reports indicate 
that “the hospital was clearly 
identifiable and operational at 
the time it was hit.” There are no 
public indications that the hospital 
was being used for military 
purposes at the time.  

If the details prove to be true 
– that the hospital was clearly 
identifiable and operational and 
Russians attacked it without 
provocation – the attack on 
Mariupol hospital No. 3 is 
likely a war crime. That there 
were relatively few injuries or 
deaths does not change that 
determination. The only potential 
defence from the Russian troops 
would be that there was active 
fighting from the Ukrainians and 
that the attack’s expected impact 
on civilians was proportionate to 
the expected military advantage 
gained by striking the hospital.  

Using Non-Precision Guided 
Missiles and Cluster Munitions
The principles of distinction and 
proportionality must also inform 
the kinds of weapons one uses 
to attack. Particularly in urban 
warfare, it is important to ensure 
that combatants employ weapons 
that can distinguish between 
legitimate military targets and 
protected persons and objects. 
The choice of weaponry must 
also be selected to ensure a 
proportionate attack.

The United Nations has reported 
that between 24-25 February, 
Russian forces allegedly launched 
non-precision guided missiles 
with cluster munitions in 
Kharkiv, used a cluster munition 
against the Central City Hospital 
in Vuhledar, and launched 
cluster munitions that landed 
on and around a kindergarten 
in Okhtyrka. By their nature, 
non-precision guided missiles 
are less accurate and therefore 
less capable of distinguishing 
between objects that are close to 
one another. Similarly, cluster 
munitions are intended to disperse 
across a broader area of activity 
than a singular munition. While 
the use non-precision guided 
missiles or cluster munitions is 
not per se a violation of the laws 
of armed conflict, in an urban 
setting they are unlikely to meet 
the obligations of distinction and 
proportionality. Employing them 
in cities like Kharkiv is likely to 
lead to an indiscriminate and 
disproportionate attack, meaning 
their use in cities raises real 
concern about the commission of 
a war crime. 

THE IMPORTANCE OF 
INTENT AND A PATTERN 
OF CONDUCT
The good news for Russian 
soldiers: it’s almost impossible 
to “accidentally” commit war 
crimes. A war crime is the result 
of a series of choices that involve 
targeting things you are not 
supposed to target, failing to 
consider the proportionality of 
an attack or the appropriateness 
of a weapon, using a prohibited 
weapon, or choosing to abuse 
power in order to treat someone 
in a situation of vulnerability 
in a harmful way. International 
law is quite deferential to the 
“fog of war” that can lead 
to unanticipated changes in 
circumstances or to mistakes in 

intelligence or practical mistakes 
in the implementation of a plan 
of action. International law also 
recognises that there is a level of 
subjectivity to determining the 
value of a target and weighing it 
against the harm to civilians so 
international law never says, “this 
target can justify 49 deaths but 
not 50.”  

While there is subjectivity there 
is also a level of objectively 
reasonable and appropriate 
actions. And because the law is 
deferential to the realities on the 
ground, it is also not forgiving 
of those who intentionally flout 
the standards. This brings us 
to the bad news for Russian 
soldiers: Intent can be deduced. 
A combatant does not need to 
“intend to commit a war crime.” 
Instead, they need to be aware 
of the circumstances, intend to 
engage in prohibited conduct, 
and either mean to cause the 
consequences or be aware that 
those consequences will occur in 
the ordinary course of events. For 
example, if you drop a bomb on 
a civilian house, you don’t need 
to know for certain you’re killing 
15 civilians instead of 10, but the 
deaths are the consequences in 
the ordinary course of events.

Pictures, images, testimony from 
civilians and other combatants, 
and a pattern of conduct can 
all be used to show intent. This 
means that the evidence being 
gathered by satellite images, 
intelligence agencies, journalists, 
NGOs, and international 
investigators will eventually paint 
a clearer picture as to which of 
the above are crimes and which 
were the sad but acceptable result 
of the realities of war.

LESSONS LEARNED
What we have witnessed in 
Ukraine is an important reminder 

of the purpose and value of the 
laws of armed conflict. Once a 
conflict is located in a civilian 
area, the application of these 
rules can become complex and 
we cannot always evaluate their 
reality from news reports. But 
that does not mean that we 
should do nothing in response. 
Those responsible for designing 
rules of engagement, training 
combatants, ordering attacks, and 
for implementing those attacks 
should use the reports coming 
from Ukraine to evaluate their 
own operations: 

l Do we ensure our military 
operates with a presumption of 
civilians and civilian objects?

l Do they understand the 
kinds of activities required 
to turn a civilian into a direct 
participant in hostilities or a 
civilian object into a military 
objective?

l Do they understand how to 
evaluate the impact on civilians 
and civilian infrastructure?

l Do we emphasize the 
importance of protecting 
hospitals, schools, cultural sites, 
and religious centres?

l Do they know how to take 
precautions in attack? 

l Have we adequately designed 
guidance around the use of 
cluster munitions? 

l Do we follow up adequately 
to investigate and learn from our 
own conduct? 

l Do we have appropriate 
means of investigating, 
prosecuting, and punishing those 
who breach our standards of 
acceptable conduct? 

The answers we give to these 
questions, and how we train 
and deploy our forces in and 
for today’s complex wars and 
conflicts, are fundamental: both 
to ensure that we adhere to the 
utmost legal standards in warfare 
and that we maintain the moral 
basis in use of force. 

This we owe as much to the 
people living in such conflict 
zones, as well as to our own 
soldiers and societies.
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“BECAUSE THE LAW IS DEFERENTIAL TO 
THE REALITIES ON THE GROUND, IT IS 

ALSO NOT FORGIVING OF THOSE WHO 
INTENTIONALLY FLOUT THE STANDARDS.”

https://www.ohchr.org/sites/default/files/2022-03/HRMMU_Update_2022-03-26_EN.pdf

